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ORDER ADDRESSING ARGUMENTS RAISED ON REHEARING

(Issued July 2, 2025)

On December 31, 2024, the Commission issued an order addressing San Diego Gas & Electric Company’s (SDG&E) proposed revisions to its Transmission Owner Tariff (TO Tariff) to implement a new transmission formula rate (Formula Rate) for the costs associated with its transmission facilities.[footnoteRef:2]  The Commission accepted those revisions in part, suspended them for a five-month period to become effective June 1, 2025, and established hearing and settlement judge procedures.  As relevant here, the Commission also rejected SDG&E’s request for an adder (RTO Adder) to its proposed return on common equity (ROE) for its continued participation in the California Independent System Operator Corporation (CAISO).[footnoteRef:3]  On January 30, 2025, SDG&E, Pacific Gas and Electric Co. (PG&E), and Southern California Edison Company (SoCal Edison) (California IOU) jointly filed a timely request for rehearing of the Formula Rate Order.   [2:  San Diego Gas & Elec. Co., 189 FERC ¶ 61,248 (2024) (Formula Rate Order).]  [3:  Id. PP 35-43.  ] 

Pursuant to Allegheny Defense Project v. FERC,[footnoteRef:4] the rehearing request filed in this proceeding may be deemed denied by operation of law.  However, as permitted by section 313(a) of the Federal Power Act (FPA),[footnoteRef:5] we are modifying the discussion in the Formula Rate Order and continue to reach the same result in this proceeding, as discussed below.[footnoteRef:6] [4:  964 F.3d 1 (D.C. Cir. 2020) (en banc).]  [5:  16 U.S.C. § 825l(a) (“Until the record in a proceeding shall have been filed in a court of appeals, as provided in subsection (b), the Commission may at any time, upon reasonable notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any finding or order made or issued by it under the provisions of this chapter.”).]  [6:  Allegheny Def. Project, 964 F.3d at 16-17.  The Commission is not changing the outcome of the Formula Rate Order.  See Smith Lake Improvement & Stakeholders Ass’n v. FERC, 808 F.3d 55, 56-57 (D.C. Cir. 2015).] 

Background
SDG&E proposed in its Formula Rate a 12.25% ROE, consisting of an 11.75% base ROE and a 50-basis point RTO Adder, which it asserted is allowed by Commission policy in cases of voluntary participation in a Commission-approved Transmission Organization.[footnoteRef:7]  SDG&E noted the Commission’s December 2023 decision holding that PG&E was no longer eligible for the RTO Adder due to California’s passage of Assembly Bill 209.[footnoteRef:8]  However, SDG&E stated that it had appealed the PG&E Orders to the United States Court of Appeals for the Ninth Circuit (Ninth Circuit), and believed that those decisions were wrongly decided.[footnoteRef:9] [7:  Transmission Organization is defined in 18 C.F.R. § 35.34(b)(2) (2024) and includes regional transmission organizations (RTO) and independent system operators (ISO).  We use RTO generally in this order to refer to RTOs, ISOs, and other Transmission Organizations.]  [8:  Transmittal Letter at 5 (citing Pac. Gas & Elec. Co., 185 FERC ¶ 61,243 (2023) (PG&E Adder Order), order on reh’g, 187 FERC ¶ 61,167 (2024) (PG&E Adder Rehearing Order) (together, the PG&E Orders); Assembly B. 209, 2022 Cal. Stat (effective Sept. 6, 2022) (AB 209)). ]  [9:  Id.  ] 

The Commission in the Formula Rate Order summarily rejected SDG&E’s request for the RTO Adder for its continued participation in CAISO; the Commission set all other issues raised in SDG&E’s proposed Formula Rate for hearing and settlement judge procedures.[footnoteRef:10]  The Commission noted that it was applying the same reasoning as in the PG&E Adder Order.[footnoteRef:11]  The Commission recognized that AB 209, effective September 6, 2022 and codified as California Public Utilities Code section 362(c) and (d), requires certain electrical corporations,[footnoteRef:12] such as SDG&E, to participate in CAISO, and prohibits all electrical corporations from withdrawing facilities from the operational control of CAISO without approval of the California Public Utilities Commission (CPUC).[footnoteRef:13]   [10:  Formula Rate Order, 189 FERC ¶ 61,248 at PP 32-33.]  [11:  Id. P 33.]  [12:  Under California law, an “electrical corporation” is “every corporation or person owning, controlling, operating, or managing any electric plant for compensation within the state.”  Cal. Pub. Util. Code § 218.  The Commission in the Formula Rate Order found that, as the owner of the electric facilities at issue in this proceeding, SDG&E meets the definition of “electrical corporation” for purposes of the CAISO participation requirement, and observed that SDG&E does not dispute the applicability of the statute.  Formula Rate Order, 189 FERC ¶ 61,248 at P 37 n.69.]  [13:  Formula Rate Order, 189 FERC ¶ 61,248 at PP 37-38 (citing Cal. Pub. Util. Code §§ 362 (c), (d); AB 209 §§ 1(a)(2) & (b)(1)).] 

The Commission disagreed with SDG&E’s argument that section 362(d) of California Public Utilities Code, which states that “[a]n electrical corporation shall not withdraw a facility from the operational control of [CAISO] without [CPUC] approval,” presents a factual dispute about whether SDG&E is required to remain in CAISO.  The Commission found that section 362(d) explicitly addresses the circumstances under which an electrical corporation can withdraw a particular facility from CAISO’s operational control, not whether the electrical corporation itself can withdraw.[footnoteRef:14] [14:  Formula Rate Order, 189 FERC ¶ 61,248 at P 38.] 

The Commission stated that it was not persuaded by SDG&E’s arguments that there is a disputed factual issue about whether SDG&E’s ongoing participation in CAISO is voluntary and that the Commission should therefore set this issue for hearing and settlement judge procedures.  The Commission found instead that the issue presented was a legal question of statutory interpretation and that it could be resolved on the existing record.[footnoteRef:15] [15:  Id. P 39 & n.74 (citing Blumenthal v. FERC, 613 F.3d 1142, 1144 (D.C. Cir. 2010); Woolen Mill Assoc. v. FERC, 917 F.2d 589, 592 (D.C. Cir. 1990)).] 

Accordingly, the Commission found that, by virtue of the recently enacted California statute:  (1) SDG&E is required to participate in CAISO; (2) SDG&E cannot unilaterally withdraw from CAISO; (3) SDG&E’s participation in CAISO is no longer voluntary; and (4) SDG&E is no longer eligible for the RTO Adder.[footnoteRef:16]   [16:  Id. P 40.] 

The Commission declined to address SDG&E’s arguments about preemption, finding that this proceeding was not the appropriate vehicle to address preemption concerns.[footnoteRef:17] [17:  Id. P 41 (citing Dayton Power & Light Co., 176 FERC ¶ 61,025, at P 71 (2019), order on reh’g, 178 FERC ¶ 61,102 (2022), aff’d, Dayton Power & Light Co. v. FERC, 126 F.4th 1107 (6th Cir. 2025) (Dayton); PG&E Adder Order, 185 FERC ¶ 61,243 at P 54). ] 

Finally, the Commission rejected SDG&E’s argument that FPA section 219(c)[footnoteRef:18] does not permit the Commission to impose a voluntariness requirement for the RTO Adder.[footnoteRef:19] [18:  16 U.S.C. § 824s(c). ]  [19:  Formula Rate Order, 189 FERC ¶ 61,248 at P 42. ] 

Discussion
California IOUs challenge on rehearing the Commission’s rejection of SDG&E’s proposed RTO Adder.  California IOUs argue broadly that the Commission erred in:     (1) finding SDG&E’s participation in CAISO involuntary under California state law; (2) declining to address preemption; (3) contravening FPA section 219(c) in imposing a voluntariness requirement for the RTO Adder; and (4) unduly discriminating against SDG&E compared to similarly situated utilities that remain eligible for the RTO Adder.  As explained below, we continue to find that SDG&E’s participation in CAISO is involuntary under California state law, and that SDG&E is therefore not eligible for the RTO Adder.
Whether SDG&E’s Participation in CAISO Is Voluntary Under California State Law
Rehearing Request
California IOUs argue that the Commission has varied in its interpretation of California Public Utilities Code section 362(c).  California IOUs state that, in the PG&E Adder Order, the Commission found that section 362 “does mandate participation and does not permit PG&E to withdraw from CAISO without CPUC approval.”[footnoteRef:20]  California IOUs explain that, in the PG&E Adder Rehearing Order, the Commission clarified that it interprets section 362(c) as requiring PG&E’s participation in CAISO, without any ability to seek the CPUC’s approval to withdraw.[footnoteRef:21]   [20:  Rehearing Request at 8 (quoting PG&E Adder Order, 185 FERC ¶ 61,243 at P 43 (emphasis added)). ]  [21:  Id. (citing PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 37). ] 

California IOUs argue that, in the Formula Rate Order, the Commission correctly held, like in the PG&E Adder Order, that SDG&E may withdraw from CAISO with CPUC approval.[footnoteRef:22]  They argue that the Commission erred, however, in concluding that this renders SDG&E’s participation in CAISO no longer voluntary.[footnoteRef:23]  California IOUs state that, while virtually everything a regulated utility does is subject to regulatory approval, the utility still makes voluntary choices whether to seek such approval.[footnoteRef:24]  California IOUs assert that the Commission itself has required utilities to obtain Commission approval before they can withdraw from an RTO, but the Commission has found that approval prerequisite consistent with the federal law requirement that RTO membership must be “voluntary.”[footnoteRef:25]  California IOUs further argue that the CPUC’s review of withdrawal decisions is confined to whether the withdrawal is “adverse to the public interest.”[footnoteRef:26]  [22:  Id. at 13 (citing Formula Rate Order, 189 FERC ¶ 61,248 at P 37). ]  [23:  Id. at 14.  ]  [24:  Id. at 14-15 (citing Cal. Pub. Util. Code §§ 399.14(a)(1), 454, 454.5, 564, 740.18, 851(a), 852, 8388.5)]  [25:  Id. at 15 (citing ISO New England, Inc., 109 FERC ¶ 61,147, at P 41 (2004)); see also id. at 16 (citing Atl. City Elec. Co. v. FERC, 295 F.3d 1, 12 (D.C. Cir. 2002)) (arguing that “[t]he D.C. Circuit held that [the Commission] could review a utility’s decision to exit an RTO, notwithstanding the federal law requirement that RTO membership is voluntary”).]  [26:  Id. at 16 (quoting San Diego Gas & Elec. Co., D.11-05-048, 2011 WL 2246056 *7 (Cal. P.U.C. May 26, 2011)).] 

California IOUs argue that the Commission cannot rely on the Ninth Circuit’s reference to “whether [PG&E] could unilaterally leave” CAISO in California Public Utilities Commission v. FERC[footnoteRef:27] to find that SDG&E’s membership in CAISO is involuntary.[footnoteRef:28]  California IOUs argue that the full remand directive in CPUC I was for the Commission to “inquire into PG&E’s specific circumstances, i.e., whether it could unilaterally leave [CAISO] and thus whether an incentive adder could induce it to remain in [CAISO].”[footnoteRef:29]  According to California IOUs, unilateral withdrawal was just one example of what the Commission should consider, and the Ninth Circuit did not address preemption, FPA section 219, or the Commission’s longstanding precedent that the need for Commission approval to withdraw from an RTO was consistent with voluntary participation.[footnoteRef:30] [27:  879 F.3d 966 (9th Cir. 2018) (CPUC I), order on remand, Pac. Gas & Elec. Co., 168 FERC ¶ 61,038 (2019), order on reh’g, 170 FERC ¶ 61,194 (2020), aff’d, Cal. Pub. Util. Comm’n v. FERC, 29 F.4th 454 (9th Cir. 2022) (CPUC II).]  [28:  Rehearing Request at 16 (quoting CPUC I, 879 F.3d at 979).  ]  [29:  Id. (quoting CPUC I, 879 F.3d at 979). ]  [30:  Id. at 16-17.] 

California IOUs argue that the Commission’s contrary position in the PG&E Adder Rehearing Order that the California IOUs cannot withdraw from CAISO even with CPUC approval is inconsistent with section 362(c).[footnoteRef:31]  This section provides: [31:  Id. at 17.] 

Consistent with Section 851 and the commission’s regulation of transfers of operational control of electrical corporation facilities, an electrical corporation subject to [the Transfer Order],[footnoteRef:32] shall participate in [CAISO].[footnoteRef:33] [32:  Cal. Pub. Utils. Comm’n, 78 CPUC 2d 307 (1998) (Transfer Order).]  [33:  Cal. Pub. Util. Code § 362(c). ] 

California Utilities Code section 851 provides that a utility “shall not sell, lease, assign, mortgage, or otherwise dispose of” covered property “without first having [received] an order from the [CPUC] authorizing it to do so.”[footnoteRef:34]  California IOUs argue that, because section 851 permits withdrawals with the CPUC’s permission, the Commission erred by reading section 362(c) to eliminate the CPUC’s power to permit such withdrawals.[footnoteRef:35]   [34:  Id. § 851(a). ]  [35:  Rehearing Request at 18. ] 

California IOUs assert that, in the Formula Rate Order, the Commission cherry-picked two words from section 362(c)—that covered utilities “shall participate” in CAISO—but argue that this phrase does not establish that California IOUs must participate and never leave, even with permission.  California IOUs argue that the Commission’s reading disregards section 362(c)’s initial clause, which provides that California IOUs’ participation must be “[c]onsistent with Section 851 and the [CPUC’s] regulation of transfers of operational control.”[footnoteRef:36]  California IOUs assert that section 851 permits withdrawal with CPUC approval.  California IOUs state that section 362(c) also invokes the CPUC’s decision in the Transfer Order that the CPUC could approve withdrawal: “‘[A]ny future transfer of operational control . . . will, itself, be subject to review under [California Public Utilities] Code Section 851.’”[footnoteRef:37]  California IOUs conclude that the legislature thus mandated that California IOUs “shall participate” “consistent with” the CPUC’s section 851 authority and with the Transfer Order, and that the “consistent with” phrase thus defines the conditions under which California IOUs “shall participate.”[footnoteRef:38] [36:  Id. (citing Cal. Pub. Util. Code § 362(c) (emphasis added)).]  [37:  Id. (quoting Transfer Order).]  [38:  Id. at 18-19.] 

California IOUs further argue that the Commission’s reading of “shall participate” cannot be squared with section 362(d), which states that an “electrical corporation shall not withdraw a facility from the operational control of the Independent System Operator without [CPUC] approval pursuant to Section 851.”[footnoteRef:39]  California IOUs state that their reading of sections 362(c) and (d) work together harmoniously:  (1) CPUC approval is needed for a utility to leave CAISO outright (section 362(c)); and (2) CPUC approval is also needed for a utility to take back operational control of even one facility, something that California IOUs state the Transfer Order did not explicitly establish.  California IOUs claim that the Commission’s reading of sections 362(c) and (d) does not make sense, because if section 362(d) would allow SDG&E to withdraw each of its facilities individually from CAISO, then SDG&E could not remain a CAISO member as a transmission owner consistent with CAISO’s governing agreements.  California IOUs claim that the Commission’s reading of section 362(c) would prohibit SDG&E from taking those steps, bringing these subsections into conflict.[footnoteRef:40]  Finally, California IOUs argue that it is not true that section 362(c) does not address withdrawal, as the Commission found in the PG&E Adder Rehearing Order, because as noted above, section 362(c) invokes section 851 and the Transfer Order, which confirm that the CPUC can authorize withdrawal.[footnoteRef:41] [39:  Id. at 20 (quoting Cal. Pub. Util. Code § 362(d)).]  [40:  Id. at 20-21.]  [41:  Id. at 21-22.] 

California IOUs argue the preamble to AB 209 is not necessary to construe section 362(c), as preambles cannot overcome clear text.[footnoteRef:42]  California IOUs argue that to the extent preambles could overcome clear text, the preamble supports their reading.  First, California IOUs argue that the statement in the preamble that a “transfer of control . . . is generally prohibited without approval by the [CPUC] pursuant to Section 851” confirms that the CPUC may authorize withdrawals in accordance with the Transfer Order.[footnoteRef:43]  Second, California IOUs argue that the preamble states that AB 209’s revisions “do not constitute a change in, but are declaratory of, existing law established in the [Transfer Order],” evidencing the legislature’s intent that the CPUC should retain the authority it had claimed in the Transfer Order to review withdrawal applications.[footnoteRef:44]  Third, California IOUs argue that the preamble’s statement that a “final order or decision of the [CPUC], such as [the Transfer Order], is conclusive in all collateral actions or proceedings” confirms that the legislature intended to reaffirm the Transfer Order.[footnoteRef:45] [42:  Id. at 22 (citing Yeager v. Blue Cross of Cal., 175 Cal. App. 4th 1098, 1103 (2009)). ]  [43:  Id. (quoting AB 209, § 1(a)(1)). ]  [44:  Id. at 22-23 (quoting AB 209, § 1(a)(2)). ]  [45:  Id. at 23 (quoting AB 209, § 1(b)(2)). ] 

California IOUs argue that the statement in the preamble that “[i]t is the intent of the Legislature to . . . reaffirm that an electrical corporation currently participating in the Independent System Operator is not a voluntary participant” cannot sustain the Commission’s interpretation.[footnoteRef:46]  California IOUs argue that, unlike the three provisions described above, which reflect the legislature’s understanding of the substance of the statute, this statement reflects the legislature’s legal conclusions under federal law, and the California legislature cannot dictate the answer to a question under federal law.[footnoteRef:47]  California IOUs argue that CPUC II confirms that the legislature did not intend to prohibit California IOUs from leaving CAISO with CPUC permission.  California IOUs explain that, in CPUC II, the CPUC argued that PG&E and SoCal Edison could withdraw only with approval under the Transfer Order, and this was final and conclusive in collateral actions.[footnoteRef:48]  California IOUs argue that the preamble and text of AB 209 memorializes each aspect of the CPUC’s unsuccessful position in CPUC II.[footnoteRef:49]  California IOUs also argue that their reading of section 362(c) is consistent with the arguments from protesting parties, including the CPUC.[footnoteRef:50] [46:  Id. (quoting AB 209, § 1(b)(1)). ]  [47:  Id. at 23-24.]  [48:  Id. at 24 (citing Joint Opening Brief of Petitioners at 38, 41, 58, Cal. Pub. Utils. Comm’n v. FERC, Nos. 19-72897, 20-71335, 2020 WL 4928380 (9th Cir. Aug. 13, 2020)). ]  [49:  Id. at 24. ]  [50:  Id. at 25 (citing CPUC Protest at 6 (stating that SDG&E is “prevented from withdrawing from CAISO without approval from the [CPUC]”); Six Cities Protest at 4 (stating that SDG&E “cannot unilaterally withdraw from CAISO)). ] 

Commission Determination
[bookmark: _Ref194327892]We continue to find that SDG&E’s participation in CAISO is not voluntary.  Section 362(c) of the California Public Utilities Code provides that, “[c]onsistent with Section 851 and the [CPUC’s] regulation of transfers of operational control of electric facilities, an electric corporation subject to [the Transfer Order] . . . shall participate in [CAISO].”[footnoteRef:51]  California IOUs do not dispute that SDG&E is subject to the Transfer Order.  Therefore, the plain meaning of section 362(c) requires SDG&E to participate in CAISO.[footnoteRef:52]   [51:  Cal. Pub. Util. Code § 362(c). ]  [52:  See Stone v. Alameda Health Sys., 553 P.3d 783, 791 (Cal. 2024) (“If the language [of a statute] is clear, its plain meaning controls.”) (internal citation omitted); see also Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) (“[T]he starting point for interpreting a statute is the language of the statute itself.  Absent a clearly expressed legislative intention to the contrary, that language must ordinarily be regarded as conclusive.”).  The use of the present tense “participate” implies an ongoing relationship.  See U.S. v. Thomas, 973 F.2d 1152, 1157 (5th Cir. 1992) (present tense implies ongoing activity); see also Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 59 (1987) (use of present tense is “[o]ne of the most striking indicia of . . . prospective orientation”).  Black’s Law Dictionary lists the first definition of “shall” as “[h]as a duty to; more broadly, is required to,” noting that “[t]his is the mandatory sense [of shall] that drafters typically intend and that courts typically uphold.”  Black’s Law Dictionary (12th ed. 2024).] 

Contrary to California IOUs’ view,[footnoteRef:53] section 362(c) mandates participation and does not address withdrawal at all.  While California IOUs argue that passages in the Formula Rate Order and PG&E Adder Order suggest otherwise, the Commission clarified in the PG&E Adder Rehearing Order that section 362(c) does not provide for withdrawal subject to CPUC approval.[footnoteRef:54]  To the extent the Formula Rate Order leaves any ambiguity, we clarify that section 362(c) does not provide for withdrawal.  Seeking an implicit withdrawal condition, California IOUs look to the opening phrase in section 362(c), [footnoteRef:55]  which references California Public Utilities Code section 851 governing regulator-approved transfers of utility property.[footnoteRef:56]  The clause also references the CPUC’s Transfer Order, pursuant to that statute, that approved the California IOUs’ initial applications to join CAISO in 1998.[footnoteRef:57]  California IOUs essentially argue that this introductory clause qualifies the “shall participate” language, such that they may invoke the Transfer Order to seek approval to withdraw. [53:  See Rehearing Request at 13.]  [54:  PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 37.  ]  [55:  “Consistent with Section 851 and the [CPUC]’s regulation of transfers of operational control of electrical corporation facilities, . . . .”  Cal. Pub. Util. Code § 362(c). ]  [56:  Rehearing Request at 17-18; Cal. Pub. Util. Code § 851.]  [57:  Cal. Pub. Util. Code § 362(c). ] 

We disagree that such references to the CPUC’s past authorizations imply a qualification on the “shall participate” language set forth in section 362(c).  In the overall context of section 362(c), including the directive mandating current participation, the opening phrase is better read as a recognition of the origins of the California IOUs’ participation.[footnoteRef:58]  In other words, section 362(c) references the initial 1998 entry—which was encouraged but not mandated under then-existing law—of the California IOUs, only as a preface to the new directive to continue their participation.  It does not, however, provide any basis to request withdrawal from such participation.  This stands in contrast to section 362(d), which explicitly requires the CPUC’s approval for the withdrawal of a particular facility from CAISO’s operational control. [58:  See PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 37.  California IOUs’ argument permitting California IOUs to stop their participation in CAISO would render the words “shall participate” without effect.  See Dyna-Med, Inc. v. Fair Emp. & Hous. Comm’n, 743 P.2d 1323, 1327 (Cal. 1987) (“A construction making some words surplusage is to be avoided.”).] 

California IOUs further argue that the Commission’s interpretation results in “an absurdity” because a California IOU hypothetically could withdraw all of its facilities from CAISO under section 362(d), with the CPUC’s hypothetical approval, without technically ending its participation in CAISO.[footnoteRef:59]  We are unpersuaded by this argument.  The Commission’s interpretation is consistent with the statutory language, as section 362 does not provide a way for California IOUs to end their participation in CAISO.  California IOUs are separately constrained by both sections 362(c) and 362(d).  They cannot withdraw all of their facilities from CAISO’s operational control, even with the CPUC’s hypothetical approval under section 362(d), to the extent that that would end their participation in CAISO as required by section 362(c).[footnoteRef:60] [59:  Rehearing Request at 21.  Section 362(d) provides that “[a]n electrical corporation shall not withdraw a facility from the operational control of [CAISO] without [CPUC] approval pursuant to Section 851.”]  [60:  A transmission owner may need to withdraw a specific facility from CAISO control if, for example, modifications to the facility or its use entail a reclassification from transmission to distribution functions. See Cal. Pub. Util. Code § 345(a) (“[CAISO] shall ensure the efficient use and reliable operation of the transmission grid . . . .”) (emphasis added); see also Sacramento Mun. Util. Dist. v. FERC, 474 F.3d 797, 798 (D.C. Cir. 2007) (explaining that CAISO “took over operation (but not ownership) of many transmission facilities) (emphasis added).] 

We agree with California IOUs that legislative findings and statements of purpose cannot overcome unambiguous text.[footnoteRef:61]  As noted above, the unambiguous text of the statute requires that SDG&E “shall participate in [CAISO].”[footnoteRef:62]  However, if we were to consider the legislative history of section 362(c), we would find that, as a whole, it supports the Commission’s interpretation.    [61:  Rehearing Request at 22 (citing Yeager., 175 Cal. App. 4th at 1103 (“Legislative findings and statements of purpose in a statute’s preamble can be illuminating if a statute is ambiguous.  But a preamble is not binding in the interpretation of the statute.  Moreover, the preamble may not overturn the statute’s language.”)). ]  [62:  Supra P 19 (quoting Cal. Pub. Util. Code § 362(c)). ] 

California IOUs claim that the legislature rejected the Ninth Circuit’s interpretation of state law in CPUC II and revised state law merely to codify the CPUC’s unsuccessful position in that case.  In enacting AB 209 to add California Public Utilities Code sections 362(c) and (d), the California legislature chose to amend state law following the decision in CPUC II.  Instead of supporting California IOUs’ interpretation, however, we believe this action confirms the legislature’s intent to make California IOUs’ participation in CAISO mandatory.[footnoteRef:63]  While the legislature did state its intent to codify certain aspects of the CPUC’s position in CPUC II (namely, the scope of the CPUC’s authority under California Public Utilities Code section 851 and the collateral effect of the Transfer Order), it also went further in adding section 362(c) to mandate California IOUs’ participation in CAISO.[footnoteRef:64]  California IOUs’ argument that the enactment of AB 209 merely codifies the Transfer Order would conflict with the participation mandate added in section 362(c).[footnoteRef:65]  Whereas AB 209 reaffirms the CPUC’s claimed authority to approve transfers of control under section 851 and the Transfer Order, section 362(c) limits this authority as applied to California IOUs’ participation in CAISO, where the CPUC cannot permit their withdrawal.  Section 362(c) is thus consistent with the legislature’s stated intent “[t]o reaffirm that an electrical corporation currently participating in [CAISO] is not a voluntary participant.”[footnoteRef:66]   [63:  See AB 209 § 1(b)(1) (“It is the intent of the Legislature . . . [t]o reaffirm that an electrical corporation currently participating in [CAISO] is not a voluntary participant.”); see also PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 40.]  [64:  AB 209 § 24 (amending § 362 of the Cal. Pub. Util. Code to add § 362(c) and (d)). ]  [65:  See Briggs v. Eden Council for Hope & Opportunity, 969 P.2d 564, 572 (Cal. 1999) (citation omitted) (“[L]egislative intent is not gleaned solely from the preamble of a statute; it is gleaned from the statute as a whole, which includes the particular directives.”). ]  [66:  AB 209 § 1(b)(1). ] 

Based on our interpretation of section 362(c) above,[footnoteRef:67] we do not need to further address California IOUs’ argument that SDG&E’s participation in CAISO is voluntary under their interpretation of section 362(c).[footnoteRef:68] [67:  See also PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 37.]  [68:  See Rehearing Request at 13-17.] 

Whether the FPA Preempts Section 362(c) of the California Public Utilities Code
Rehearing Request
California IOUs contend that, even if section 362(c) mandated CAISO membership, the Commission could not rely on it to deny SDG&E the RTO Adder because Congress has preempted such state laws.[footnoteRef:69]  California IOUs first argue that the Commission’s decision not to address preemption was arbitrary and capricious.[footnoteRef:70]  California IOUs explain that the United States Court of Appeals for the Sixth Circuit (Sixth Circuit) recently held in Dayton that the Commission cannot decline to address preemption in assessing whether to deny the RTO Adder based on a state law requiring RTO membership.[footnoteRef:71]  California IOUs assert that, while the Commission in the Formula Rate Order relied upon its preemption response in the PG&E Adder Rehearing Order, where the Commission said that “only a federal court has the ultimate authority to invalidate” California’s law, courts are not uniquely able to address preemption.  California IOUs argue that the Commission, as an executive agency, must respect the U.S. Constitution’s Supremacy Clause and must “take Care that the Laws be faithfully executed.” [footnoteRef:72]  California IOUs argue that the Commission cannot, consistent with its constitutional duties, rely on a preempted state law as binding to deny a federal incentive.[footnoteRef:73]  California IOUs further argue that the Commission could not claim it has an insufficient record to address preemption (if it addressed it at all) when it has the authority to set the matter for hearing.[footnoteRef:74] [69:  Id. at 26-38. ]  [70:  Id. at 27-29.]  [71:  Id. at 26 (citing Dayton, 126 F.4th at 1127). ]  [72:  Id. at 28 (citing U.S. Const. art. II, § 3, art. VI).]  [73:  Id. ]  [74:  Id. at 30.] 

California IOUs disagree with the Sixth Circuit’s determination in Dayton that state laws requiring RTO membership are not preempted by the FPA.[footnoteRef:75]  With regard to field preemption, California IOUs maintain that the Commission possesses “comprehensive and exclusive jurisdiction” over interstate transmission facilities and rates,[footnoteRef:76] and that states thus cannot command utilities to turn over operational control of their federally regulated transmission facilities to an independent third party like CAISO because such commands are themselves regulations of the federal field.[footnoteRef:77]  California IOUs further explain that the Supreme Court has found that the FPA preempts state laws that “aim[] directly at” federal rate incentives.[footnoteRef:78]  California IOUs argue that that the Commission has exclusive authority to review and approve the rates transmission owners charge for transmitting energy in interstate commerce, and that whenever states intrude into the federal field under such a statute, preemption is required.[footnoteRef:79]  [75:  Id. at 27, 30.  ]  [76:  Id. at 31 (citing 16 U.S.C. § 824(b)(1)); Duke Energy Trading & Mktg., LLC v. Davis, 267 F.3d 1042, 1056 (9th Cir. 2001)).]  [77:  Id. (citing Duke Energy, 267 F.3d at 1056).]  [78:  Id. (citing Oneok, Inc. v. Learjet, Inc., 575 U.S. 373, 385 (2015)).]  [79:  Id. (citing Hughes v. Talen Energy Mktg., LLC, 578 U.S. 150, 163, 167 (2016) (Hughes)).] 

California IOUs argue that this precedent makes clear that section 362(c) is field preempted.  California IOUs assert that the Commission reads section 362(c)—and that provision’s statement that utilities “shall participate” in CAISO and the CPUC’s regulation of transfers of operational control of electric facilities—to require California utilities to turn over operational control of their transmission facilities to CAISO.[footnoteRef:80]  But California IOUs claim that issues relating to the operational control of federally regulated transmission facilities implicate the Commission’s exclusive oversight and jurisdiction, as Congress has charged the Commission with the responsibility to review the rates transmission owners charge for transmitting energy to ensure they are just and reasonable.  California IOUs further argue that the California legislature directly targeted the RTO Adder, as the California legislature enacted AB 209 after the Ninth Circuit disagreed with the CPUC’s position in CPUC II, and after the CPUC’s unsuccessful, multi-year effort to strip California IOUs of the RTO Adder.  California IOUs claim that. by purporting to regulate who has operational control over interstate transmission facilities and which utilities are entitled to federal rate incentives, section 362(c) intrudes on the Commission’s exclusive jurisdiction.[footnoteRef:81] [80:  Id. at 32 (citing Formula Rate Order, 189 FERC ¶ 61,248 at P 37; PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 37).]  [81:  Id. ] 

California IOUs argue that the Sixth Circuit erred in Dayton in determining that field preemption did not apply.  They contend that the Sixth Circuit erred in finding that the Commission’s jurisdiction over interstate transmission facilities was not exclusive.[footnoteRef:82]  According to California IOUs, the FPA confers the Commission with jurisdiction over “the transmission of electric energy in interstate commerce” and reserves to states authority over “facilities used . . . only for the transmission of electric energy in intrastate commerce.”[footnoteRef:83]  California IOUs argue that courts have repeatedly recognized the Commission’s exclusive jurisdiction over the rates, terms, and conditions of service for transmitting electricity in interstate commerce.[footnoteRef:84]  They contend that the Sixth Circuit took a mistaken view that the Commission has less authority over interstate transmission than over wholesale sales, and argue that the D.C. Circuit found that the Commission “possesses greater authority over electricity transmission than it does over sales.”[footnoteRef:85]  California IOUs argue that the only case the Sixth Circuit cites to the contrary in Dayton comes from a different statutory scheme that draws different lines between federal and state authority.[footnoteRef:86]  California IOUs further argue that the Sixth Circuit erred in characterizing the Ohio law as “primarily regulat[ing] intrastate transmission” and that due to the grid’s interconnected nature, nearly all transmission occurs in interstate commerce.[footnoteRef:87]  California IOUs argue that section 362(c) therefore targets transmission facilities used to transmit energy in interstate commerce, which are in the Commission’s exclusive domain under the FPA.[footnoteRef:88] [82:  Id. at 33 (citing Dayton, 126 F.4th at 1129). ]  [83:  Id. (quoting 16 U.S.C. § 824(b)(1) (emphasis added)). ]  [84:  Id. (citing Green Dev., LLC v. FERC, 77 F.4th 997, 1000 (D.C. Cir. 2023); Nat’l Ass’n of Regul. Util. Comm’rs v. FERC, 964 F.3d 1177, 1181 (D.C. Cir. 2020); Portland Gen. Elec. Co. v. FERC, 854 F.3d 692, 700 (D.C. Cir. 2017)); Transmission Agency of N. Cal. v. Sierra Pac. Power Co., 295 F.3d 918, 928 (9th Cir. 2002)). ]  [85:  Id. at 34 (quoting S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 63 (D.C. Cir. 2014)). ]  [86:  Id. (citing Dayton, 126 F.4th at 1130 (citing Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 213-16 (1983))). ]  [87:  Id. (quoting Dayton, 126 F.4th at 1129-30). ]  [88:  Id. at 34-35 (citing 16 U.S.C. § 824(b)(1)). ] 

California IOUs further argue that the Sixth Circuit erred in reasoning that the Public Utilities Regulatory Policy Act of 1978 (PURPA) “shows that Congress did not preempt all state laws intersecting with interstate transmission.”[footnoteRef:89]  California IOUs contend that PURPA, by empowering the Commission to remove barriers to utilities entering the federal field, does not suggest that states may regulate the federal field.[footnoteRef:90]  They also argue that, unlike the Ohio law at issue in Dayton, California enacted section 362(c) in direct response to the Ninth Circuit’s CPUC II decision, targeting and seeking to adjust California IOUs’ federal rates.[footnoteRef:91] [89:  Id. at 35 (quoting Dayton, 126 F.4th at 1130). ]  [90:  Id.]  [91:  Id. at 35-36 (citing 16 U.S.C. § 824a-1(a); Brazos Elec. Power Co-op, Inc. v. Sw. Power Admin., 819 F.2d 537, 540 (5th Circ. 1987)).  ] 

California IOUs next argue that section 362(c) is conflict preempted because section 362(c) directly conflicts with Congress’ mandate that regulators leave to utilities the choice to join or withdraw from an RTO.  California IOUs explain that, in FPA section 202(a), Congress required “voluntary interconnection and coordination of [transmission] facilities” and emphasized that it “shall be the duty of [the Commission] to promote and encourage . . . interconnection and coordination.”[footnoteRef:92]  California IOUs maintain that a utility cannot simultaneously be compelled and free to join an RTO, and the Commission is charged with managing this voluntary process.  California IOUs assert that, because section 362’s requirement conflicts with the voluntary scheme Congress created, California’s law is preempted, and assert that the Commission’s interpretation of section 362(c) would frustrate the federal model of voluntary membership in RTOs and create an insuperable obstacle to the achievement of that policy.[footnoteRef:93] [92:  Id. at 36 (citing 16 U.S.C. § 824a(a)).  ]  [93:  Id. at 37.] 

California IOUs argue that the Sixth Circuit erred in Dayton in finding the Ohio law not in conflict with the FPA due to Congress’s alleged purpose in enacting section 219 to “increase membership in RTOs.”[footnoteRef:94]  California IOUs argue that Congress also specified that regional coordination must be achieved through “voluntary interconnection,” and that state laws mandating what Congress made voluntary conflict with the federal law.[footnoteRef:95] [94:  Id. at 37-38 (quoting Dayton, 126 F.4th at 1128). ]  [95:  Id. at 38 (quoting 16 U.S.C. § 824a(a)). ] 

Commission Determination
Consistent with Dayton,[footnoteRef:96] we find that California Public Utilities Code section 362(c) is not preempted by the FPA.  [96:  126 F.4th at 1126.] 

Field Preemption
First, we address whether section 362(c) is field preempted.  Field preemption exists where Congress legislates broadly enough “to occupy an entire field of regulation, leaving no room for the States to supplement federal law.”[footnoteRef:97]  The core question is whether the “scheme of federal regulation” is “so pervasive as to make reasonable the inference that Congress left no room to supplement it.”[footnoteRef:98]  California IOUs, which bear the burden of demonstrating preemption,[footnoteRef:99] rely on the FPA and Hughes to support their arguments, but neither demonstrates that Congress preempted the entire field of interstate energy transmission. [97:  Nw. Cent. Pipeline Corp. v. State Corp. Comm’n of Kan., 489 U.S. 493, 509 (1989).]  [98:  Pac. Gas & Elec. Co., 461 U.S. at 204 (citation omitted); see also Medtronic, Inc. v. Lohr, 518 U.S. 470, 507–08 (1996).]  [99:  Brown v. Earthboard Sports USA, Inc., 481 F.3d 901, 912–13 (6th Cir. 2007); Cohen v. ConAgra Brands, Inc., 16 F.4th 1283, 1289 (9th Cir. 2021).] 

FPA section 201(b)(1), cited by California IOUs, recognizes states’ role in transmission regulation.  It authorizes the Commission’s oversight “over all facilities for such transmission or sale of electric energy,” while restricting its authority over “facilities used for the generation of electrical energy,” “local distribution,” “only for transmission . . .  in intrastate commerce,” and “transmission of electric energy consumed wholly by the transmitter.”[footnoteRef:100]  Furthermore, section 201(a) contains a policy statement recognizing the need for Federal regulation in areas subject to the Commission’s jurisdiction, but also providing that “Federal regulation . . . [is] to extend only to those matters which are not subject to regulation by the States.”[footnoteRef:101]  As explained in Dayton, Congress thus, “explicitly preserved state authority over certain transmission-related areas, including intrastate transmission and facilities supplying electricity to the transmitting entity itself.”[footnoteRef:102]  The Commission’s jurisdiction over transmission is therefore not exclusive.[footnoteRef:103]  Indeed, courts have recognized that “[t]he states have traditionally assumed all jurisdiction to approve or deny permits for the siting and construction of electric transmission facilities.”[footnoteRef:104]   [100:  16 U.S.C. § 824(b).]  [101:  Id. § 824(a).  This policy statement does not nullify the grant of authority to the Commission in the FPA.  See N.Y. v. FERC, 535 U.S. 1, 22 (2002) (“Moreover, we have described the precise reserved state powers language in [FPA section] 201(a) as a mere policy declaration that cannot nullify a clear and specific grant of jurisdiction, even if the particular grant seems inconsistent with the broadly expressed purpose.” (quotation marks omitted)).]  [102:  Dayton, 126 F.4th at 1129.]  [103:  See id. (“[T]he FPA’s text does not grant FERC exclusive jurisdiction over interstate transmission facilities.  Instead, it recognizes states’ role in transmission regulation.”).  Accordingly, the Dayton decision does not limit the Commission’s exclusive jurisdiction over the rates, terms, and conditions of service for transmitting electricity in interstate commerce.]  [104:  Piedmont Env’t Council v. FERC, 558 F.3d 304, 310 (4th Cir. 2009) (addressing scope of Commission’s limited statutory authority, under FPA section 216, 16 U.S.C. § 824p(a), to issue permits for the construction or modification of transmission facilities in certain instances); see also Transmission Plan. & Cost Allocation by Transmission Owning & Operating Pub. Utils., Order No. 1000-B, 141 FERC ¶ 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth, 762 F.3d 41 (recognizing “that the states have a significant jurisdictional role in the siting, permitting, and construction of transmission facilities”).  California IOUs also state that the Sixth Circuit in Dayton erred in relying on PURPA as “show[ing] that Congress did not preempt all state laws intersecting with interstate transmission.”  Rehearing Request at 35 (quoting Dayton,   126 F.4th at 1130).  While we agree with the Sixth Circuit that PURPA “tacitly acknowledges state authority over intrastate transmission,” Dayton, 126 F.4th at 1130, we do not rely on PURPA to reach our decision in this case.] 

California Public Utilities Code section 362(c) fits within this scheme, like the Ohio statute at issue in Dayton, because it primarily regulates intrastate transmission – an area explicitly reserved to the states by the FPA.  The California Public Utilities Act, including section 362(c), does not “apply to commerce with foreign nations or to interstate commerce, except as such application is permitted under the Constitution and laws of the United States.”[footnoteRef:105]  The legislative findings for the chapter including section 362(c) refer to “the reliability of the delivery of electricity,” “meaningful and immediate rate reductions for residential and small commercial customers,” and state the importance of “sufficient supplies of electric generation” to “maintain the reliable service to the citizens and businesses of the state.”[footnoteRef:106]  Section 362(a) tasks the CPUC with ensuring “that facilities needed to maintain the reliability of the electric supply remain available and operational, consistent with maintaining open competition and avoiding an overconcentration of market power.”[footnoteRef:107]  Taken as a whole, these various statutory sections imply state efforts to improve transmission reliability and efficiency, and to lower costs.  While these state efforts may affect interstate transmission, “such indirect impacts don’t trigger field preemption.”[footnoteRef:108]     [105:  Cal. Pub. Util. Code § 202. ]  [106:  Id. § 330(i), (h), (x); see also id. § 330 (stating additional goals of California electricity market restructuring). ]  [107:  Id. § 362(a).]  [108:  Dayton, 126 F.4th at 1130. ] 

[bookmark: co_pp_sp_8173_1131_1]We further find that California IOUs’ reliance on Hughes is misplaced.  There, the Supreme Court recognized that the FPA endows the Commission with “exclusive jurisdiction over wholesale sales of electricity in the interstate market,”[footnoteRef:109] but unlike the instant case, Hughes addressed a Maryland program that attempted to set a rate within the Commission’s exclusive jurisdiction, an interstate wholesale rate.  Maryland’s attempt to indirectly set an interstate wholesale rate is distinct from section 362(c), which is targeted at areas within the states’ authority, as discussed above, but which may have incidental effects on interstate transmission matters within the Commission’s jurisdiction.[footnoteRef:110] Indeed, Dayton noted that Hughes “recognized cooperative federalism in the field of energy transmission outside of wholesale ratemaking, explicitly rejecting the notion that FERC is the sole regulator.”[footnoteRef:111]       [109:  Hughes, 578 U.S. at 153.]  [110:  Dayton, 126 F.4th at 1131.  ]  [111:  Id.  The timing of California’s enactment of section 362(c), following CPUC II, does not change our analysis because section 362(c) remains targeted at transmission facilities, with only incidental effects on interstate wholesale rates as a result of Commission policy implementing FPA section 219(c).  See Rehearing Request at 35-36.] 

Conflict Preemption
Turning to conflict preemption, state law conflicts with federal law if “it is impossible for a private party to comply with both state and federal law” or if the state law is “an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”[footnoteRef:112]  California IOUs’ continued participation in CAISO, a Commission-approved RTO, demonstrates that compliance with both section 362(c) and the FPA is possible.  The question, then, is whether California’s law stands as an obstacle to federal law or frustrates its purpose. [footnoteRef:113]  In Dayton, the court explained that it would examine whether, considering state law, the “purpose of the act cannot otherwise be accomplished,”[footnoteRef:114] and whether state laws “directly interfere[] with the operation” of a federal program.[footnoteRef:115]  The court further explained that finding obstacle preemption requires meeting “a high threshold.”[footnoteRef:116]  [112:  Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372–73 (2000) (citation omitted).]  [113:  See Dayton, 126 F.4th at 1127 (citing Crosby, 530 U.S. at 373). ]  [114:  Id. at 1128 (quoting Savage v. Jones, 225 U.S. 501, 533 (1912)).]  [115:  Id. (citing Chamber of Com. of U.S. v. Whiting, 563 U.S. 582, 604 (2011)).]  [116:  Id.] 

Moreover, as discussed further below, one of Congress’ purposes in enacting FPA section 219 was increasing membership in RTOs, and, like the Ohio law in Dayton, section 362(c) “does precisely that.”[footnoteRef:117]  California IOUs argue that because section 362(c)’s requirement conflicts with the voluntary scheme Congress created, California’s law is preempted, and that the Commission’s interpretation of section 362(c) would frustrate the federal model of voluntary membership in RTOs.[footnoteRef:118]  California IOUs fail to show that Congress “wanted to pursue” its voluntary model at “all costs,” or at the least at the expense of state law.[footnoteRef:119]  As the court found in Dayton, “Congress’s decision not to mandate RTO membership federally doesn’t necessarily imply an intent to prevent states from imposing such requirements, especially when the state laws further Congress’s overall goal of increasing RTO participation.”[footnoteRef:120]  We therefore find that section 362(c) is not conflict preempted.    [117:  Id.]  [118:  Rehearing Request at 37.]  [119:  Dayton, 126 F.4th at 1128 (citing Wyeth v. Levine, 555 U.S. 555, 601 (2009); Geier v. Am. Honda Motor Co., 529 U.S. 861, 904 (2000)).]  [120:  Id.] 

Whether the Commission Contravened FPA Section 219(c)
Rehearing Request
California IOUs argue that the Commission failed to adequately address SDG&E’s arguments that the Commission’s denial of SDG&E’s RTO Adder violates FPA section 219(c).  California IOUs contend that both the Commission (in the PG&E Adder Order and PG&E Adder Rehearing Order) and the Sixth Circuit (in Dayton) have misconstrued FPA section 219(c).[footnoteRef:121]  According to California IOUs, section 219(c) does not limit the adder’s availability to utilities that voluntarily participate in RTOs; rather, they assert that it requires that the Commission “shall . . . provide for incentives to each transmitting utility or electric utility that joins a Transmission Organization.”[footnoteRef:122]  California IOUs argue that, by its terms, section 219(c) awards the adder to all utilities that join regardless of whether a state passes a law purporting to make participation involuntary.[footnoteRef:123]  [121:  Rehearing Request at 39-45. ]  [122:  Id. at 39 (citing 16 U.S.C. § 824s(c) (emphasis in original)).  ]  [123:  Id.] 

California IOUs contend that the Commission ignores section 219(c)’s text beyond the word “incentive”—and that this word does not support the Commission’s position.  California IOUs state that, first, section 219(c) states that the Commission “shall” provide the RTO Adder to covered utilities, and argue that the use of “shall” is unqualified and imposes a mandatory duty precluding the Commission from withholding the incentive Congress required it to provide.  Second, California IOUs assert that section 219(c) specifies that the incentive must be provided “to each” covered utility.  Third, California IOUs state that section 219(c) provides that the incentive is available to each utility “that joins” an RTO, which they argue makes clear that its availability does not turn on why the utility participates.  California IOUs assert that the Commission and Sixth Circuit effectively read section 219(c) to require an RTO Adder for utilities that “elect to join” an RTO, when the statute itself contains no such limitation.[footnoteRef:124]  According to California IOUs, the definitions of “join” cited in Dayton do not require voluntariness, and the Sixth Circuit erred in finding that the word “joins” connotes voluntariness.[footnoteRef:125]   [124:  Id. at 39-40.]  [125:  Id. at 41-42 (citing Dayton, 126 F.4th at 1123).] 

California IOUs argue that both the Commission and Sixth Circuit focused on the word “incentive,” arguing that, because incentives induce desired behavior, utilities cannot receive the adder when state law mandates RTO participation.[footnoteRef:126]  California IOUs assert that section 219(c) does induce desired behavior because it seeks to induce increased investment in transmission.  They argue that, via section 219(c), Congress created a special incentive to drive transmission investment by RTO members in particular because it recognized that RTOs are effective in encouraging well-designed transmission investments and deploying transmission infrastructure.  California IOUs maintain that the RTO Adder continues to incentivize this desired behavior regardless of whether membership is voluntary.[footnoteRef:127] [126:  Id. at 40 (citing PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 24).]  [127:  Id. at 40-41.] 

California IOUs assert that neither the Commission nor the Sixth Circuit in Dayton grappled with how their reading of section 219(c) thwarts Congress’ intent.  California IOUs argue that the Commission and Sixth Circuit’s interpretation undermines Congress’ goal of encouraging transmission investment by excluding many transmission owners who—as RTO members—provide the investment Congress sought to promote.  They further argue that this interpretation effectively turns over the federal rate framework to states, which can now decide whether they want in-state utilities (or some subset thereof) to receive the RTO Adder by requiring such utilities to participate in an RTO.  California IOUs contend that this creates an uneven playing field for investment.[footnoteRef:128] [128:  Id. at 43.] 

California IOUs assert that the Commission cannot rely upon CPUC I for its interpretation of section 219(c).  California IOUs maintain that CPUC I did not hold that section 219(c) makes voluntary RTO membership a prerequisite for the RTO Adder or require the Commission to rely upon state law to determine voluntariness.  California IOUs also state that the Commission cannot rely on language from Order No. 679[footnoteRef:129] and Order No. 679-A, because the question here is what the statute means—a question on which the Commission receives no deference.[footnoteRef:130]   California IOUs argue that, in any case, Order No. 679’s statement that “continuing membership is generally voluntary” confirms that the RTO Adder is sometimes available even where membership is not voluntary.[footnoteRef:131]  California IOUs state that the Commission rejected comments “assert[ing] that the incentive should not apply where a transmission owner is ordered to join a RTO/ISO by statute.”[footnoteRef:132]  California IOUs argue that if the Commission interprets section 219(c) as requiring voluntariness for the RTO Adder, while recognizing that Order No. 679 does not contain such requirement, it is arbitrary and capricious for the Commission to change its policy from Order No. 679 without acknowledging that it is doing so.[footnoteRef:133]  Further, to the extent the Commission relies on a 1992 policy statement that incentive ratemaking “must be prospective,” California IOUs contend that the RTO Adder under their reading is prospective in that it induces increased investment in transmission infrastructure by RTO members.[footnoteRef:134]  [129:  Promoting Transmission Inv. through Pricing Reform, Order No. 679,          116 FERC ¶ 61,057, order on reh’g, Order No. 679-A, 117 FERC ¶ 61,345 (2006), order on reh’g, 119 FERC ¶ 61,062 (2007).]  [130:  Rehearing Request at 43-44 (citing Loper Bright Enters. v. Raimondo, 603 U.S. 369, 395 (2024)).]  [131:  Id. (quoting Order No. 679, 116 FERC ¶ 61,057 at P 331 (emphasis added)). ]  [132:  Id. (quoting Order No. 679, 116 FERC ¶ 61,057 at P 316).]  [133:  Id. at 44-45. ]  [134:  Id. at 45 (quoting Incentive Ratemaking for Interstate Nat. Gas Pipelines, Oil Pipelines, & Elec. Utils., 61 FERC ¶ 61,168, at 61,589 (1992)).] 

Finally, California IOUs point out that SDG&E voluntarily joined CAISO in 1998, and argue that, because the act of joining entitled SDG&E to the RTO Adder under section 219(c), SDG&E must receive the RTO Adder whether or not SDG&E is voluntarily remaining in CAISO.[footnoteRef:135] [135:  Id. at 45.] 

Commission Determination
We find that the Commission has not misconstrued section 219(c) and that FPA section 219(c) is best interpreted as limiting the RTO Adder’s availability to utilities that voluntarily participate in RTOs. 
Section 219(c) directs that “the Commission shall, to the extent within its jurisdiction, provide for incentives to each transmitting utility or electric utility that joins a Transmission Organization.”[footnoteRef:136]  In Dayton, the court determined that the “single, best” reading of section 219(c) is that the RTO Adder requires voluntary membership.[footnoteRef:137]  The court focused on the words “joins” and incentives,” and found that, while “joins” connotes voluntary action, “incentive” carries an even stronger connotation of voluntariness.  An incentive is “[s]omething that incites or encourages action or production” or “spurs someone, esp[ecially] from self-interest, to seek an outcome.”[footnoteRef:138]  The court explained that the very concept of inciting, inducing, or encouraging an action presumes the actor’s freedom to choose whether to perform it.[footnoteRef:139]  The court therefore concluded that an incentive can only induce joining an RTO if doing so is voluntary. [136:  16 U.S.C. § 824s(c). ]  [137:  126 F.4th at 1123 (citing Loper Bright, 603 U.S. at 400).]  [138:  Id. (citing Incentive, Black’s Law Dictionary (12th ed. 2024)).]  [139:  Id. (citing CPUC I, 879 F.3d at 974 (“An incentive cannot ‘induce’ behavior that is already legally mandated.”)).] 

We disagree with California IOUs’ assertion that section 219(c) requires the RTO adder be granted “to each” participating utility “that joins” without exception, and that the Commission effectively reads section 219(c) to require an RTO Adder for utilities that “elect to join” an RTO.  The court in Dayton rejected a similar argument, finding that the utilities at issue placed too heavy an emphasis on Congress’ choice of one word – “that joins” rather than “to join” – while reading the word “incentives” out of the statute.  California IOUs’ reading of section 219(c) would result in an “incentive” that is an award or payment for RTO membership, not an inducement to undertake an action, which would contradict the plain meaning of “incentive” discussed above.[footnoteRef:140] [140:  Id. at 1125.] 

Regarding California IOUs’ characterization of the RTO Adder as an incentive for construction and investment in new transmission and the arguments that follow from that characterization, we conclude that Dayton already addresses this characterization and associated arguments.  We note that, in Order No. 679-A, as referenced by the Dayton court, the Commission clarified that “[s]ection 219(c), applicable to the Transmission Organization incentive, is separate from the construction incentives in subsection (b), and therefore was not intended to directly encourage construction.”[footnoteRef:141]  As recognized by the court in Dayton, the court’s task was “to interpret Section 219(c) and determine whether FERC’s voluntariness requirement is valid given the ‘best reading’ of the statute.”[footnoteRef:142]  The court analyzed section 219(c) in conjunction with section 219(a) and section 219(b)[footnoteRef:143] to conclude, among other things, that “there are myriad problems with calling the RTO Adder a construction ‘incentive’ and not a membership inducement.”[footnoteRef:144]  The Dayton court explained that the utility member would not have to undertake any voluntary action to get the “incentive” which, as discussed above, is in direct conflict with the meaning of incentive.[footnoteRef:145]  The court noted that, if the utilities’ interpretation were correct, “utilities that simply joined an RTO (voluntarily or not) could receive an ‘incentive’ for new investments without constructing new lines or making new investments.”[footnoteRef:146]  The court concluded that, “[i]f Congress wanted to encourage transmission expansion, it would have provided the RTO adder incentive ‘to each’ utility that makes tangible investments in new infrastructure, not each utility ‘that joins’ an RTO.”[footnoteRef:147]  Nonetheless, the court emphasized that Congress did ask the Commission to promote investment in transmission infrastructure irrespective of RTO membership.  The court concluded that, based on the best reading of section 219, this was not in section 219(c).  The court established that section 219(b) directed the Commission to “promot[e] capital investment” in transmission facilities and to “provide a return on equity that attracts new investment in transmission facilities,”[footnoteRef:148] which the Commission did in Order No. 679 through incentives for investments in new transmission facilities.  In contrast, “RTO membership, voluntary or otherwise, does not affect a utility’s eligibility for the [new facilities incentives], so the utilities here still have an incentive to engage in new transmission development.”[footnoteRef:149]  With this in mind, the court concluded that, “[g]iven Section 219(b) and the utilities’ own description of Congress’s goals, “it makes little sense to read Section 219(c) as a mandate for [the Commission] to motivate transmission construction, rather than RTO membership.”[footnoteRef:150] [141:  Order No. 679-A, 117 FERC ¶ 61,345 at P 87.  ]  [142:  126 F.4th at 1123.]  [143:  Id. at 1123-1125.]  [144:  Id. at 1125.]  [145:  Id.]  [146:  Id.]  [147:  Id. at 1125-26.]  [148:  Id. at 1126 (citing 16 U.S.C. § 824s(b)(1)-(2)).]  [149:  Id. (citing inter alia Order No. 679-A, 117 FERC ¶ 61,345 at P 87).    ]  [150:  Id. ] 

In addition, we disagree with California IOUs that Order No. 679 did not make voluntary participation a prerequisite for the RTO Adder.  In CPUC I, the Ninth Circuit considered voluntary participation in an RTO as a necessary condition for the RTO Adder under Order No. 679, and a lack of voluntary participation sufficient to rebut the presumption of eligibility.[footnoteRef:151]  We also disagree with California IOUs’ contention that the Commission in Order Nos. 679 and 679-A rejected requests to limit eligibility for an RTO Adder to those utilities that join RTOs voluntarily.[footnoteRef:152]  The Commission in Order No. 679 did not specifically address comments requesting that “the incentive should not apply where a transmission owner is ordered to join a RTO/ISO by statute.”[footnoteRef:153]  [151:  See CPUC I, 879 F.3d at 974, 977; see also PG&E Adder Rehearing Order,   187 FERC ¶ 61,167 at P 25.]  [152:  See Rehearing Request at 44.]  [153:  Order No. 679, 116 FERC ¶ 61,057 at PP 316, 326.] 

Lastly, we disagree that the act of SDG&E voluntarily joining CAISO in 1998 entitled SDG&E to the RTO Adder under section 219(c), and that SDG&E must receive the RTO Adder whether or not SDG&E is voluntarily remaining in CAISO.  As discussed above, we continue to find that SDG&E is not a voluntary participant in CAISO, and section 219(c) requires voluntary membership in an RTO to qualify for the RTO Adder.[footnoteRef:154] [154:  Dayton, 126 F.4th at 1123.] 

Whether the Commission Unduly Discriminates Against SDG&E Compared to Similarly Situated Entities 
Rehearing Request
California IOUs argue that the Commission erred in finding SDG&E ineligible for the RTO Adder because it treated SDG&E differently from other similarly situated entities without a reasoned explanation.  California IOUs state that, in Viridon California LLC[footnoteRef:155], the Commission observed that section 362(c) only applies to “‘an electrical corporation subject’” to the Transfer Order listed in Section 362(c), including SDG&E, and that the Commission thus found that “unlike these three investor-owned utilities, [Viridon California, LLC (Viridon)] is not required by state statute to join CAISO,” and that Viridon is eligible for the RTO Adder upon becoming a member of CAISO.[footnoteRef:156]  California IOUs assert that this situation is unlike Dayton, where the Ohio statute at issue applies to all entities in Ohio that own or control transmission facilities because, here, the Commission has recently granted the RTO Adder to other transmission-owning entities for CAISO participation.[footnoteRef:157]  California IOUs argue that the Commission has no reasonable basis to grant the RTO Adder to some CAISO participants and not others, and that the Commission failed to address this discrepancy in the Formula Rate Order, where it relied upon the PG&E Orders.  California IOUs argue that the Commission has an obligation to issue orders that are not unduly discriminatory and provide a reasoned and articulated basis for why it is treating similarly situated entities differently, and that California’s legislature’s decision to apply section 362(c) only to California IOUs is not such a basis.  California IOUs assert that the Commission cannot abdicate its responsibilities and regulatory role simply because California has attempted to decree, in response to the outcome of CPUC II, that certain disfavored California investor-owned utilities should not receive the RTO Adder.[footnoteRef:158]   [155:  186 FERC ¶ 61,143 (2024).]  [156:  Rehearing Request at 45-46 (citing Viridon, 186 FERC ¶ 61,143 at PP 54,     56-57).]  [157:  Id. at 46 (citing Citizens S-Line Transmission, 178 FERC ¶ 61,067, at P 16 (2022); Morongo Transmission LLC, 175 FERC ¶ 61,104, at P 4 (2021)).]  [158:  Id. at 46-47.] 

Commission Determination
As in the PG&E Adder Rehearing Order, we find that the Formula Rate Order does not unduly discriminate against California IOUs compared to other utilities participating in CAISO.[footnoteRef:159]  Our decision rejecting SDG&E’s request for an RTO Adder is based on the requirement in California Public Utilities Code section 362(c) for SDG&E to participate in CAISO.  As California IOUs acknowledge,[footnoteRef:160] they are the only electrical corporations to which section 362(c) applies.  If other utilities request the RTO Adder and are not subject to section 362(c), those entities are not similarly situated to SDG&E.[footnoteRef:161]   [159:  See PG&E Adder Rehearing Order, 187 FERC ¶ 61,167 at P 48. ]  [160:  Rehearing Request at 46.]  [161:  See S. Cal. Edison Co. v. FERC, 717 F.3d 177, 185-86 (D.C. Cir. 2013) (rejecting argument that Commission applied different standards to similarly situated entities where Commission adequately explained how entities were not similarly situated); see also Viridon, 186 FERC ¶ 61,143 at P 57 (“As [requestor] notes, unlike those three investor-owned utilities, [requestor] is not required by state statute to join CAISO.”). ] 

We disagree with California IOUs that state law cannot provide a basis for treating otherwise similarly-situated entities differently for purposes of the RTO Adder.  The court in Dayton found similar disparate treatment to be justified, holding that the Commission’s denying of the RTO Adder to Dayton Power & Light Co. (Dayton Power), while continuing to grant the RTO Adder to utilities in other states participating in the PJM Interconnection, L.L.C. RTO  (PJM) was justified because “Ohio law mandates Dayton Power’s RTO membership” and “[o]ther PJM utilities operate within state statutory schemes that do not mandate RTO participation.”[footnoteRef:162]  To the extent that California IOUs are challenging the California legislature’s decision that they are the only utilities to which section 362(c) applies, the Commission is not the correct forum for such challenges.  [162:  Dayton, 126 F.4th at 1131. ] 


The Commission orders:

	In response to California IOUs’ request for rehearing, the Formula Rate Order is hereby modified and the result sustained, as discussed in the body of this order. 
By the Commission.
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Debbie-Anne A. Reese,
Secretary.



